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RULI NG ON PETI TI ONER' S MOTI ON UNDER 28 U. S. C. SECTI ON 2254

| NTRODUCTI ON

Tyson Hunter (hereinafter “Hunter”) has filed a Petition
for Wit of Habeas Corpus pursuant to Title 28 U.S.C. § 2254.
The sole claimcontained in his notion is that Hunter was
deni ed his constitutional right to present a conplete defense

at his trial.

BACKGROUND

STATEMENT OF RELEVANT FACTS

The Court sets forth only those facts deened necessary to
an understandi ng of the issues raised in, and the decision
rendered on, this Motion.

On January 25, 1999, Tyson Hunter went to trial charged
with the murder of Addies Grinsley. The testinony at Hunter’s

trial established that, during the early norning hours of



Cct ober 13, 1997, Addies Ginsley was shot and killed in
Wat er bury, Connecticut. Ginmsley was one of three people in a
gol d-col ored Ford Escort that was chased onto a dead end
street in Waterbury by a group of individuals in a grey Toyota
Corolla. When Ginsley exited the Ford, after it struck the
guardrail at the end of the road, at |east five shots were
fired and Ginsl ey shouted, “l’ve been hit.” Ginsley
sust ai ned several gunshot wounds and bled to death froma
bul l et that struck his upper thigh, cut his fenoral artery and
tore a large hole in an adjacent vein.

At Hunter’s trial, witnesses identified Hunter as the
person who was seated in the front passenger seat of the
Toyota and others identified that passenger as the one who had
fired the fatal shots.

Steve Dunbar testified that he knew Petitioner because
t hey had grown up together and that, about 11:30pm on Cctober
12, 1997, as he was wal king his dog in front of his hone, he
saw Dam an Ellis carrying a black book bag to a gray Toyot a.
Dunbar testified that he thought the bag sounded as if it
cont ai ned shells and guns, and he heard Ellis say “it’s on.”
Dunbar saw Ellis give the bag to the Petitioner, who was
standi ng outside a gray Toyota with three other men . Ellis

then drove off in a dark colored Acura, while the petitioner



and the three other men drove off in the gray Toyot a.

VWhen Dunbar returned to his house, he contacted his
friend OFficer Mchael Tripp of the Waterbury Police
Departnment and warned himthat sonething was about to happen.

After speaking with O ficer Trip, Dunbar went back
outside with his dog. About an hour or an hour and a half
| at er, Dunbar heard several gunshots com ng fromthe direction
of Berkel ey Avenue. He then saw a new, “nustard col ored” Ford
Escort, followed by the gray Toyota, com ng fromthe direction
of Berkel ey Avenue. Dunbar saw the Petitioner in the
passenger seat of the gray Toyota and three other nen in the
car with him Dunbar went back into his house and heard nore
gunshots. He then saw the gray Toyota drive away at a high
speed, now with only three occupants.

Jason Hawk testified that he was driving a gold Ford
Escort during the early nmorning hours of October 13, 1997 with
Ef rem “Duke” Collins. The Escort belonged to Ginsley. Hawk
and Col lins picked up Ginsley, who agreed to | et Hawk and
Collins continue to use the car, but asked that he be dropped
of f at Berkeley Heights. On the way to Berkel ey Heights, Hawk
noticed a car with a | oud engine following them Hawk began
to accelerate and soneone in the Toyota fired a shot that went

by Hawk’s ear. The Toyota pursued and tried to pass the



Escort, and nore shots were fired at the Escort fromthe
Toyota. Collins told Hawk that it was “Tyson and theni doing
the shooting. (T. 1/26/99 at 210). Hawk drove the Escort into
a parking area and Hawk then junped out of the noving vehicle
and fled into a wooded area. Meanwhile, the Escort struck a
guard rail at the end of the parking area. During his
testimony, Hawk identified a photograph of the gray Toyota
Corolla as the car that was follow ng them

Efrem Collins testified that he spent a couple of hours
driving around Waterbury in the gold Escort on the night of
Oct ober 12, 1997. Collins testified that he saw a particul ar
gray Toyota on two occasi ons over the course of the night.
The first time, a gray Toyota with four occupants chased the
Escort, but Collins and his conpanions were able to |ose the
Toyota. Collins further testified that the driver of the
Toyota was a “Spanish Kid” named “Zeus," but he denied
recogni zing any of the other occupants. However, in his
earlier statenent to the police, Collins indicated that the
Petitioner was in the front seat of the Toyota when the first
chase occurred.

Col lins saw the Toyota again at about 1:00am on Cct ober
13, 1997. At this time, Collins was riding in the Escort with

Hawk and Grinsley. After noticing the Toyota, Collins told



hi s conpanions that it was the sane car that had chased them
earlier. Collins testified that the “Spanish person” was
still the driver of the Toyota but that he did not know the
identity of the passenger in the front seat or the other two
passengers. Once again, however, he had indicated in his prior
statenent to the police that Petitioner had been in the
passenger seat of the gray Toyota.

Collins testified that during this second encounter the
people in the Toyota began shooting at the Escort and one of
the shots went through the back wi ndow. When Collins |ooked
back, he saw a bl ack person in the passenger’s seat with a gun
out the w ndow. Hawk drove into a parking area, turned into a
dead-end, and junped out of the noving vehicle. The Escort
then crashed into a fence. Collins remined in the car.
Ginsley tried to clinmb out of the car and was shot after he
exited the vehicle.

As previously noted, there were inconsistencies between
Collins' testinony at trial and Collins’ sworn statenment to
the Waterbury police. The statenent was adnmtted into evidence

under the Whel an doctrine.! The statenment was made on Oct ober

See State v. Wielan, 200 Conn. 743 (1986). A prior
i nconsi stent statenent may be used at trial for substantive as well
as i npeachnment purposes where the statenment is signed by a declarent,
who has personal know edge of the facts stated within that statenent,
and who testifies at trial and is subject to cross exam nation. 1d.
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14 after Collins was picked up fromschool by detectives. The
statenent provided nuch nore detail about the events of the

ni ght/norning in question and specifically identified
petitioner as the person who had shot Ginsley. The statenent
al so indicated that Collins had not called the police because
“Tyson is crazy and is always shooting at people.” (T. 1/27/99
at 41).

Jesus Alvarez was expected to be the state’s key witness.?
However, on the stand, Alvarez testified that he coul d not
recall the events that had transpired on October 12 and
Cct ober 13, 1997. Alvarez did, however, acknow edge that he
had signed and initialed a sworn witten statement to the
police dated October 14, 1997.

In this statenment, Alvarez admitted to driving the Toyota

and Alvarez identified Hunter as a passenger in the Toyota.
Al varez stated that when the Ford had conme to a stop agai nst
the guardrail, Hunter fired in excess of ten shots.
Subsequently, Alvarez heard Ginsley yell, “I’ve been hit.”

At Hunter’s trial, however, Alvarez testified that he had

never read the statenment, had been under the influence of

at 753

2Al varez had, prior to Hunter’s trial, pleaded guilty to a
charge of conspiring with Hunter to conmt the nurder of Ginsley and
had been sentenced to ten years in prison.
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hal | uci nogeni ¢ drugs when he signed it, and that the police
had coerced himinto signing the statenment which he clained
was prepared by the police outside of Alvarez' s presence.

Al varez also testified that he was not involved in the nurder
and that he did not even see Hunter on the night of the
killing. After Alvarez's direct testinmony had concluded, the
trial court admtted his witten statenent for substantive

pur poses under the Whel an doctrine.

Hunt er’ s Def ense

Hunter’s defense was essentially that he was not in the
Toyota at the tinme of the killing. Hunter attenpted not only
to establish an alibi for hinself, but to establish an alib
for Jesus Alvarez, the state’'s key witness. Hunter sought to
establish that Alvarez was not in the Toyota and therefore
coul d not possibly identify Hunter as the front seat passenger
that shot and killed Addies Ginsley. Hunter’s attenpt to
i ntroduce evidence of Alvarez’'s alibi was frustrated because
the trial court excluded testinony of alibi wtnesses for
Al varez and the trial court also excluded a video surveillance

tape from a conveni ence store that Hunter clai ned showed



Al varez was not in the Toyota.® This evidentiary ruling is
the basis of Hunter’s habeas petition.

On cross-exani nati on Hunter questioned Alvarez about his
wher eabouts on the night/early norning of the nurder. Hunter
al so questioned Al varez about his witten statenent to the
police. Alvarez testified that he took no part in the car
chase or the shooting that killed Addies Ginsley. He
described in sonme detail where he was the entire night of
Ginsley’s murder. Alvarez claimed that he was with friends
on Laurel Street, Waterbury, until he was driven to a
conveni ence store around m dnight. Wiile at the conveni ence
store, Alvarez clainmed that he was videotaped by surveillance
caneras and that his attorney had obtained a copy of that
vi deo tape.*?

Hunter attenpted during his case-in-chief to cal
witnesses to testify as alibi witnesses for Alvarez. The
state requested an offer of proof when Hunter called Karen

White to the stand. The defense replied that the alibi

3 The video surveillance tape was never marked for
identification and, as the Appellate Court correctly found, was not
part of the trial record. Even if it was part of the record, it nust
be noted that the video tape would show nothing nore than Al varez in
a conveni ence store in Waterbury at mdnight- which is approximtely
one hour and twenty m nutes before the nurder.

4 See footnote 2.



wi tnesses and the video surveillance tape would corroborate

Al varez’ s testinony. The court asked defense counsel for
authority for "having soneone conme in and testify as ali bi
[sic] witness for another witness." (T. 1/28/99 at 151).
Counsel responded that the authority lies in the fact that the
evi dence corroborates Alvarez’'s testinony, and therefore was
adm ssible. The trial court replied that the evidence was not
"relevant to this case.... | don't think that we can keep
goi ng of f and branching off and branching off and get
everybody else to cone in and say yes they saw her with
another witness." 1d. at 152. The court went further to
state that, "[Alvarez] has testified, the jury can believe
[him or not believe [him." 1d.

The court took a brief recess and then ruled that none of
Alvarez’'s alibi witnesses could testify and that the video
surveill ance tape would not be admtted into evidence. 1In
respect to the proposed testinony of Alvarez’s alib
Wi t nesses, the court stated:

"The court is going to rule that the testinony of [the

alibi witness] is beyond the scope of this particular

trial. It starts another trial within a trial. Frankly,
once you open that floodgate, then the state can bring in

[cher evi dence] to show where [Alvarez] was at that

trme. . .."

(T. 1/28/99 at 154).

Petitioner’s counsel then stated that he was prepared to
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call three other witnesses, in addition to Karen White, in
support of Alvarez's alibi and noted that each of the

Wi tnesses was present in the courthouse. (T. 1/28/99 at 154).
Hunter’s counsel then stated his intention to offer into

evi dence the video surveillance tape. 1d. The trial court
remar ked that Alvarez had already testified as to his

wher eabouts on the night of the nurder and reiterated "I’ m not
going to [allow the Alvarez alibi evidence] in this court."”
Id. Petitioner’s counsel |ater asked the court to reconsider
its ruling that prohibited the introduction of Alvarez’'s ali bi
wi tnesses and the video surveillance tape. |In response to
this request, the trial court stated "I'I|l reconsider and rule
the same way." (T. 1/29/99 at 32-33).

On February 1, 1999, after a trial by jury, Hunter was
convicted of murder, in violation of General Statutes 853a-
54a(a), and was thereafter sentenced in the Superior Court for
the Judicial District of Waterbury by the Honorabl e Charles D.

Gll to atermof 52 years in prison

1. DIRECT APPEALS

On direct appeal to the Connecticut Appellate Court,
Hunter clained that the trial court violated both his right to

confrontation and his right to present a conplete defense when
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it excluded evidence offered by Hunter to show that Jesus
Al varez was not present when Addies Ginsley was nurdered.

State v. Hunter, 62 Conn.App. 767, 771-73 (2001).

Hunter clained that, by excluding the evidence in support
of Alvarez’s alibi, the trial court "inproperly prevented him
fromfully and fairly exercising his right to confront and
cross-examne the state’'s key witness, Alvarez." State v.
Hunter, 62 Conn. App. at 771. The Appellate Court disagreed
and held that the trial court "did not infringe on [Hunter’s]
constitutional right to confrontation.” [d. at 773. The
Appel | ate Court further expl ained:

On cross exam nation, [Hunter] inquired about Alvarez’'s

wher eabouts on the afternoon and the evening of October
12 and the norning of October 13, 1997. [Hunter]

questioned the witness in detail, and the w tness stated
his alibi to the jury. Hi s answers were clear and
speci fi c.

ILd. The Appellate Court found that Hunter’'s right to
confrontation was not viol ated because Hunter "had an
opportunity to cross-examne fully and fairly did so," and,
therefore, the trial court "did not abuse its discretion
because it did not deny or unduly restrict [Hunter’s] right to
cross-exam ne the witness." 1d.

Hunter’'s second claimwas that the trial court denied him
his constitutional right to present a defense. Hunter clainmed

that the testinony of Alvarez’'s alibi wtnesses and a video
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surveillance tape that was said to have shown Alvarez in a
conveni ence store at about m dnight on the night of the nurder

was i nproperly excluded by the trial court. State v. Hunter,

62 Conn. App. at 773. The Appellate Court again disagreed and
held that the trial court did not abuse its discretion in
excluding the Alvarez alibi evidence because it was not
"legally relevant." 1d. at 775.

Hunt er argued that the evidence was rel evant because it
enabled the jury to assess the reliability of Alvarez’s sworn
statenent, which was admtted into evidence pursuant to the
Whel an doctrine. The Appellate Court noted that to be
adm ssi bl e, evidence "nust be logically and legally relevant."
Id. The court further explained that:

It is not |ogical relevance al one, however, that secures
the adm ssion of evidence. Logically relevant evidence nust
also be legally relevant . . . that is, not subject to
excl usion for any one of the follow ng prejudicial effects:
(1) where the facts offered may unduly arouse the jury’'s
enotions, hostility or synpathy, (2) where the proof and
answering evidence it provokes may create a side issue that
wi Il unduly distract the jury fromthe main issues, (3) where
the evidence offered and the counterproof will consune an
undue anount of time, and (4) where the defendant, having no
reasonabl e ground to anticipate the evidence, is unfairly
surprised and unprepared to neet it.

(Enphasis in original.) State v. Hunter, 62 Conn. App. at 774

(quoting State v. Joly, 219 Conn. 234, 260-61 (1991)).

The Appellate Court then held that the adn ssion of
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evi dence to support Alvarez’'s alibi would have created a
col l ateral issue "that would have distracted the jury fromthe

main issue." State v. Hunter, 62 Conn.App at 775. The

Appel l ate Court reasoned that by "allow ng the adm ssion of
this evidence and the exam nation of the alibi w tnesses
proposed by the defendant, the court woul d have opened the
door to several trials within a trial." [Id.

The Connecticut Suprenme Court denied Hunter’s petition

for certification to appeal fromthe judgnent of the Appellate

Court on June 7, 2001. State v. Hunter, 256 Conn. 925 (2001).

LEGAL ANALYSI S

| . The Standard of Revi ew

To determ ne whether Petitioner is entitled to federal
habeas relief, the Court nust address the proper habeas corpus
revi ew standard under the Antiterrorismand Effective Death
Penalty Act ("AEDPA").

I n enacti ng AEDPA, Congress significantly "nodifie[d] the
rol e of federal habeas courts in reviewing petitions filed by

state prisoners.” Wlliams v. Taylor, 529 U S. 362, 403

(2000) . " AEDPA changed the | andscape of federal habeas
corpus review by "significantly curtail[ing] the power of

federal courts to grant the habeas petitions of state
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prisoners.’" Eze v. Senkowski, 321 F.3d 110, 120 (2d Cir.

2003) (quoting Lainfiesta v. Artuz, 253 F.3d 151, 155 (2d Cir.

2001). AEDPA inmposed a nore rigid standard of review, as
fol |l ows:

(d) An application for a wit of habeas corpus on behal f of
a person in custody pursuant to the judgnent of a State court
shall not be granted with respect to any claimthat was
adj udi cated on the nerits in State court proceedi ngs unl ess
t he adjudi cation of the claim -

(1) resulted in a decision that was contrary to, or involved
an unreasonabl e application of, clearly established Federal
| aw, as determ ned by the Suprenme Court of the United States;
or

(2) ... was based on an unreasonabl e determ nation of the
facts in light of the evidence presented in the State court
pr oceedi ng.

28 U.S.C. § 2254(d)(1)-(2).5

1. APPL| CATI ON

°> AEDPA' s standards for review ng state court findings and
concl usions apply to any petition filed, as Petitioner’s was,
after April 24, 1996, AEDPA's effective date. Wlliams v.
Taylor, 529 U. S. at 402.
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A. On the Merits

AEDPA' s deferential standard is limted to clains that
were “adjudicated on the nmerits in State court proceedings.”
28 U.S.C. 8§ 2254(d). \Vhere a state court has failed to
adjudicate a claimon the nerits, the federal habeas court
applies the “pre- AEDPA standards, and reviews de novo the
state court disposition of the petitioner’s federal
constitutional clains.” See Eze, 321 F.3d at 121 (quoting

Aparicio v. Artuz, 269 F.3d 78, 93 (2d Cir.2001)): Washington

v. Schriver, 255 F.3d 45, 55 (2d Cir. 2001). To adjudicate a

claimon the nerits, the state court “need not nention the

argunment raised or cite relevant case law.” Brown v. Artuz,

283 F.3d 492, 497 (2d Cir. 2002). The state court is not even
required to explain its reasoning process, although the Second
Circuit has observed that a state court’s explanation of its
reasoni ng process woul d ease the burden of the federal courts
in applying the “unreasonabl e application” and “contrary to”

tests. See Sellan v. Kuhlman, 261 F.3d 303, 311 (2d Cir.

2001). See also Aycox v. Lytle, 196 F.3d 1174, 1178 n. 3

(10th Cir. 1999) (noting that the "state court's explanation
of its reasoning would avoid the risk that we m ght
m sconstrue the basis for the determ nation, and consequently

dimnish the risk that we m ght conclude the action

15



unreasonabl e at | aw or under the facts at hand....").
As the Second Circuit has stated, a state court
"adj udicate[s]" a state prisoner's federal claimon the nmerits
when it “(1) disposes of the claimon the nmerits, and (2)
reduces its disposition to judgnment.” |d. at 312. To
det erm ne whet her a claimhas been di sposed of on the nerits,
the court considers:
“(1) what the state courts have done in simlar cases;
(2) whether the history of the case suggests that the
state court was aware of any ground for not adjudicating
the case on the nerits; and (3) whether the state court
opi ni on suggests reliance upon procedural grounds rather
than a determ nation on the nerits.”

Eze, 321 F.3d at 121; Sellan, 261 F.3d at 314 (quoting

Mercadel v. Cain, 179 F.3d 271, 274 (5th Cir. 1999)).

Additionally, the state court need only dispose of the
petitioner’s federal claimon substantive, rather than
procedural grounds, and reduce that disposition to judgnent.
See Eze, 321 F.3d at 122. Mbreover, an issue may be
determned to be adjudicated on its nerits “even when the
state court does not specifically nmention the claimbut uses

general | anguage referable to the merits.” Norde v. Keane,

294 F.3d 401, 410 (2d Cir. 2002).

The Connecticut Appellate Court’s decision in this case
supports the conclusion that the Appellate Court was fully
aware of the federal nature of Hunter’s <clainms. The

16



Appel |l ate Court noted in the opening paragraph that Hunter
“contend[ ed] on appeal that the trial court inproperly denied
himhis constitutional rights to confrontation and to present

a defense.” State v. Hunter, 62 Conn.App. at 768. As to the

first claim after discussing the proper standard of review
for Sixth Amendnent clainms, the Appellate Court held that “in
this case, the court did not infringe on the defendant’s
constitutional right to confrontation.” [d. at 773. In

di sposi ng of the second claim that Hunter was denied his
constitutional right to present a defense, the Appellate Court
identified and applied the appropriate standard of review and
held that “the alibi w tnesses for Alvarez and the conveni ence
store video surveillance tape were not relevant” to Hunter’s
case. 1d. at 774. This |anguage denonstrates that the
Appel | ate Court disposed of the claimon substantive grounds.
See Eze, 321 F.3d at 122 (holding that the New York Appellate
Di vi si on adjudicated the petitioner’s federal claimon the
nmerits because “the record does not support the contentions of
t he defendant that...he was denied effective assistance of
counsel); Aparicio, 269 F.3d at 94 (holding that the New York
Appel | ate Division adjudicated the petitioner’s federal clains
on the nerits because “there is nothing in its decision to

indicate that the clains were decided on anythi ng but
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substantive grounds.”). Therefore, under the established | aw
of this Circuit, the Appellate Court adjudicated Hunter’s
federal clainms of the denial of his constitutional rights to
confrontation and to present a defense on the nerits so as to

trigger 8 2254(d) (1)’ s deferential standard of review

B. Clearly Established Federal Law

The “contrary to” and “unreasonabl e application”
cl auses of 8§ 2254(d) (1) have “independent neaning.” WIIlians
v. Taylor, 529 U S. at 404- 05. Both clauses, however,
“restrict[ ] the source of clearly established law to [the
Suprene] Court's jurisprudence.” 1d. at 412. Section
2254(d)(1)'s “clearly established” phrase “refers to the
hol di ngs, as opposed to the dicta, of [the Suprene] Court's
decisions as of the tine of the relevant state-court
decision.” 1d. In other words, “clearly established Federal
| aw’ under 8 2254(d)(1) is the governing |legal principle or
principles set forth by the Suprenme Court at the tinme the
state court renders its decision. See id., at 405, 413.
Therefore, the Court nmust initially determ ne whether Hunter’s
claimthat the exclusion of alibi wtnesses for Alvarez and
t he conveni ence store video surveillance tape is based on

“federal law ‘clearly established” by the Suprenme Court.”
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Sellan, 261 F.3d at 309.

Hunter clainms that the trial court’s ruling that
prohi bited himfrom presenting the witnesses and the
surveill ance tape to support Alvarez's alibi deprived Hunter
of his constitutional right to present a conpl ete defense.
“Suprenme Court precedent nmakes clear that a crim nal defendant
is entitled by the Constitution to a meani ngful opportunity to

present a conplete defense.” Wade v. Mantello, 2003 W

2136185, *4 (2d Cir. 2003); see also Jones v. Stinson, 229

F.3d 112, 120 (2d Cir. 2000) (stating the “opportunity to
present a defense is one of the constitutional requirenments of

a fair trial.”) (citing Crane v. Kentucky, 476 U.S. 683, 690

(1986)); Rock v. Arkansas, 483 U. S. 44, 51-53 (1987)). “Few

rights are nore fundanmental than that of an accused to present

wi tnesses in his own defense.” Chanbers v. M ssissippi, 410

U.S. 284, 294 (1973). *“The right to call wi tnesses in order
to present a neaningful defense at a crimnal trial is a
fundamental constitutional right secured by both the

Compul sory Process Clause of the Sixth Anendnment and the Due

Process Cl ause of the Fourteenth Anendnent.” WAshington v.

Schriver, 255 F.3d 45, 56 (2d Cir. 2001) (citing Chanmbers, 410
U S at 294).

The right to present relevant evidence secured by a
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defendant in a crimnal trial, however, “is not unlimted, but

rather is subject to reasonable restrictions.” United States

v. Scheffer, 523 U S. 303, 308 (1998); see also Taylor v.

Illinois, 484 U.S. 400, 410 (1987); Rock, 483 U.S. at 55;

Chambers, 410 U. S. 295. State and federal rules of procedure
and evidence “designed to assure both fairness and reliability
in the ascertainment of guilt and i nnocence” are central anong

these restrictions. Chanmbers, 410 U.S. at 302; see also

Crane, 476 U.S. at 690; Wade, 2003 W 21361685, at *5. *“The
power of courts to exclude evidence through the application of
evidentiary rules that serve the interests of fairness and
reliability is well- settled.” Wade, 2003 W. 21361685 at *5.

See Taylor v. Illinois, 484 U S. at 410 (“The accused does not

have an unfettered right to offer testinony that is
i nconpetent, privileged, or otherw se inadm ssi bl e under
standard rul es of evidence.”)

Thus, the Suprenme Court has held constitutional
evidentiary rules that, while excluding evidence, still serve
legitinmate interests in the crimnal trial process. For
example, in Scheffer, the defendant, Scheffer, was an airnman
for the United States Air Force who was prosecuted for using
illegal drugs. Scheffer denied the charges and clainmed that he

unknowi ngly i ngested the nmethanphetam ne that a urinalysis
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test showed he had ingested. Scheffer offered the results of
a polygraph exam nation in support of his claimthat he had
unknowi ngly ingested the drug. The Air Force judge presiding
over the court martial excluded the evidence pursuant to Rule
707 of the Mlitary Rules of Evidence, which, inter alia,
prohibits the introduction of the results of a polygraph
exam nation. The Court found that “Rule 707 serves several
legitinmate interests in the crimnal process.” Scheffer, 523
U.S. at 309. The Court stated that these legitimte interests
i ncluded “ensuring that only reliable evidence is introduced
at trial, preserving the court nenbers’ role in determ ning
credibility, and avoiding litigation that is collateral to the
primary purpose of the trial.” (enphasis added) 1d. The Court
found that Scheffer was able to fully present his version of
the facts to the finders of fact and the evidentiary rule did
not preclude Scheffer fromintroducing any factual evidence
because the polygraph results would only bol ster Scheffer’s
credibility. 1d. at 317. The Court determ ned that
Scheffer’s defense was not significantly inpaired by the
exclusion of the evidence and, therefore, the rule was
constitutional.

Accordingly, “state and federal rule makers have broad

| atitude under the Constitution to establish rules excluding
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evidence fromcrimnal trials.” 1d. at 308. These rules do
not unconstitutionally restrict an accused s right to present
a defense “so long as they are not arbitrary or

di sproportionate to the purposes they are designed to serve.”
Id. (internal quotations omtted) (citing Rock, 483 U S. at
56). A state may not, therefore, apply arbitrary rules to
prevent a material witness fromtestifying for the defense.
Rock, 483 U.S. at 55. Mdreover, the exclusion of evidence is
“unconstitutionally arbitrary or disproportionate only where
it has infringed upon a weighty interest of the accused.”
Scheffer, 523 U S. at 308.

Consi stent with the foregoing authorities, this Court
concludes that Hunter’s claimis based upon clearly
establ i shed federal |aw, as determ ned by the Supreme Court.
A crimnal defendant is protected by the Constitution fromthe
arbitrary exclusion of relevant evidence. Therefore, this
Court must determ ne whether the state court’s decision was
“contrary to” or an unreasonable application of” this clearly

establ i shed federal | aw.

C. Contrary To

A state court decision is contrary to clearly established

Suprenme Court precedent if the state court applies a rule that
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contradicts the governing law set forth in the Suprenme Court

cases. See WIlliams v. Taylor, 529 U. S. at 405. *“Contrary”

retains its comonly understood nmeaning of “diametrically
different,” “opposite in nature,” or “nutually opposed.” 1d.
Therefore, 8 2254 requires that the state court’s decision
must be “substantially different fromthe rel evant precedent”
of the Suprenme Court. 1d. Additionally, a state court
decision will be contrary to the Suprenme Court’s clearly
establ i shed precedent if the state court confronts a set of
facts “that are materially indistinguishable froma decision
of [the Suprene] Court and neverthel ess arrives at a result
different from [ Suprene Court] precedent.” |d. at 406.

VWil e the “general contours of a crimnal defendant’s
right to present potentially excul patory evidence” has been
clearly established by Supreme Court precedent, the Second
Circuit has noted that the Supreme Court has not “articul ated
the specific set of circunstances under which a crimnal
def endant nust be permitted to introduce evidence” of a
potentially excul patory nature. Wade, 2003 W. 21361685, at
*5. The Supreme Court has only stated that such evidence nust
be admi tted when its exclusion deprived the defendant of a
fair trial under the “facts and circunmstances” of the

i ndi vi dual case. Chanbers, 410 U.S. at 303; \Wade, 2003 W

23



21361685, at *5. The Appellate Court recognized a defendant’s
right to present a defense, but in adjudicating Hunter’s claim
did not reach a different or opposite conclusion than the

Suprenme Court. See e.g., U.S. v. Scheffer, 523 U S. 303

(1998) (ruling polygraph inadm ssible as collateral to primry
purpose of trial). Additionally, the Appellate Court did not
arrive at a decision different fromthe Suprene Court’s on
“materially indistinguishable” facts. Thus, this court

concludes that the state court’s decision was not “contrary

to” Suprene Court precedent. See Wllianms v. Taylor, 529 U S

at 412-413.

D. Unr easonabl e Application

This court nust next determ ne whether the Appellate
Court’s decision constituted an “unreasonabl e application of”
clearly established federal |aw governing a crim nal
defendant’s right to present a conplete defense. As to the

“unr easonabl e application” clause, the Suprenme Court in

Wlliams v. Taylor explained that "[u] nder the 'unreasonabl e
application' clause, a federal habeas court may grant the wit
if the state court identifies the correct governing | egal
principle from[the Suprene] Court's decisions but

unreasonably applies that principle to the facts of the
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prisoner's case." |d. at 413. However, “[t]he term
‘unreasonable' is ... difficult to define.” 1d. at 410. The
Suprenme Court made clear that “an unreasonabl e application of
federal law is different froman incorrect application of
federal law.” 1d. Rather, the issue is "whether the state
court's application of clearly established federal |aw was
obj ectively unreasonable.” 1d. at 4009.

The Second Circuit has further explained "that while
"[s]ome increment of incorrectness beyond error is required

the increnent need not be great; otherw se, habeas relief
would be limted to state court decisions so far off the mark

as to suggest judicial inconpetence.’”" Jones v. Stinson, 229

F.3d 112, 119 (2d Cir. 2000) (quoting Francis S. v. Stone, 221

F.3d 100, 111 (2d Cir. 2000)).

Mor eover, the Second Circuit has held "that a state court
determ nation is reviewable under AEDPA if the state decision
unreasonably failed to extend a clearly established, Suprene

Court defined, legal principle to situations which that

princi pl e should have, in reason, governed." Kennaugh V.

Mller, 289 F.3d 36, 45 (2d Cir. 2002); accord Yung v. Wl ker,

296 F.3d 129, 135 (2d Cir. 2002).
Recently, the Second Circuit articulated the proper test

for a case such as Hunter'’s. In Wade, the Second Circuit
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stated that the question of whether the onmtted evidence would
have created reasonabl e doubt may be “premature if the trial
court’s ruling was proper.” 1d. at *6. The Appellate
Division in Wade “rejected Wade’s cl ai mnot because the

excl uded evidence, if admtted, would not have created
reasonabl e doubt, but because it found that the trial court
properly excluded the testinmony.” [|d. *“Consequently, habeas
relief may not be granted unless this determ nation was

obj ectively unreasonable.” 1d. This Court is bound by Wade
and must therefore determ ne whether the Appellate Court’s
determ nation to exclude the evidence Hunter sought to admt
was obj ectively unreasonable and not whether reasonabl e doubt
woul d have been created had the evidence been adnm tted.

The Suprene Court has typically found the Constitution to
be “principally (but not always) concerned with state
evidentiary rules |leading to the bl anket exclusion of
cat egories of evidence when their application is arbitrary or
di sproportionate to the purposes the rules are designed to
serve.” Wade, 2003 W. 21361685 at *7 (internal quotes and
citations omtted). The evidentiary issue in this case does
not involve the application of such a rule. Rather, this case
i nvol ves one of those “ordinary evidentiary ruling[s] by state

trial courts” concerning the adm ssibility of evidence.
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Crane, 476 U. S. at 689. The Court is therefore
“traditional [ly] reluctan[t] to inpose constitutional
constraints.” 1d. As the Supreme Court has expl ai ned:

In any given crimnal case the trial judge is called upon
to make dozens, sonetimes hundreds, of decisions concerning

t he adm ssibility of evidence. As we reaffirnmed earlier
this Term the Constitution |eaves to the judges who nust
make t hese decisions "wde |atitude” to exclude evi dence
that is “"repetitive ..., only marginally relevant” or poses
an undue ri sk of "harassment, prejudice, [or] confusion
of the i ssues. "

Crane, 476, U.S. at 689-90 (quoting Del aware v. Van Arsdall,

475 U. S. 673, 679 (1986) (alterations in Crane); Wade, 2003 W

21361685 at *7.

The defense proffered that Alvarez was not in the Toyota
at the time of the shooting and therefore could not identify
Hunter as the person who shot and killed Ginsley. Hunter
submtted that four people would testify as alibi wtnesses
for Alvarez and that the video surveillance tape would all ow
the jury to find that Alvarez was not in the Toyota at the
time of the killing. For this evidence to have a significant
i npact on the trial the jury would have had to find Alvarez
and his alibi witnesses credible, that the police officers
fabricated a statenment and coerced Alvarez into signing the
statenent while Alvarez was under the influence of drugs and
had no know edge as to the statenment’s contents, and that the
officers testifying before the trial court commtted perjury
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in regard to Alvarez' s statenent.

G ven Hunter’s conviction, it is clear that the jury
credited the testinony of the State’s witnesses. As such,
this Court finds no indication that the testinony of Alvarez’'s
alibi witnesses and the video surveillance tape would have
persuaded the jury to believe that the police enployed ill egal
tactics in order to arrest and convict Hunter.

The trial court here excluded the convenience store video
surveillance tape and the testinony of Alvarez’s alibi
W t nesses because it determ ned that the evidence was “not
relevant to the case.” (T. 1/28/99 at 152). The trial court
concluded that the testinony of such witnesses and the video
surveillance tape were “beyond the scope of this particul ar
trial. 1t starts another trial within a trial.” (T. 1/28/99
at 154).

During argunent before the trial court, outside the
presence of the jury, defense counsel stated that Alvarez was
convi cted because Alvarez was in the Toyota, but on the
witness stand in Hunter’s trial he said that he was innocent.
(T. 1/28/99 at 150-51). The defense then argued that, since
Al varez was claimng his innocence, the defense counsel for
Hunter was “entitled to present the witnesses [Alvarez] would

have presented had he tried the case hinself.” (T. 1/28/99 at
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151).

The jury, as the finder of fact in Hunter’'s case, would
have been unduly distracted by this evidence. Defense counsel
denonstrated by his own argunment that the wtnesses were to be
presented on behalf of M. Alvarez. The witnesses were to
testify to Alvarez’s whereabouts at the tine of the nmurder and
had no know edge of Hunter’s whereabouts. Therefore, the
litigation of that collateral issue was not only a

possibility, but was the actual purpose of the proffered

evi dence. The limted probative value of the
proffered evidence is wei ghed agai nst the dangers that the
testimony could confuse or mslead the jury. The trial court
was evidently concerned that a trial within a trial would
commence if the proffered evidence was admtted. The jury
m ght beconme consuned with the question of Alvarez’s guilt or
i nnocence because, as defense counsel stated, the w tnesses
were to be presented because Alvarez clainmed he was i nnocent.
Specul ati on as to whether an innocent man was al ready
i ncacer ated posed a danger of turning the jury' s attention
away fromthe issues of Hunter’s cul pability to those of
Al varez’'s cul pability and/or possible police m sconduct.

The trial court viewed the limted relevance of this

evi dence and considered the countervailing dangers its
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adm ssion woul d pose. Therefore, the trial court’s decision
to exclude the evidence was not “arbitrary.” Scheffer, 523
U.S. at 308. Additionally, the Appellate Court properly took
into account the legitinmate interest of, anong others,
preventing the creation of a side issue that would unduly

distract the jury fromthe main issues. See Hunter, 62 Conn.

App. at 774. Therefore, the Appellate Court’s determ nation
that the trial court’s evidentiary ruling did not violate
Hunter’s right to present a defense because the legitinmate
interests served by the exclusion of such evidence outwei ghed
the m nimal probative value of the proffered evidence, and
that the evidence was irrelevant to Hunter’s case, was not

obj ectively unreasonabl e.

CONCLUSI ON

An accused’s right to present a defense is a fundanent al

conponent of our crimnal justice system See Chanbers, 410

U S at 294. The right to present a defense is not limtless,
however, as it is subject to reasonable restrictions. See

Scheffer, 523 U.S. at 308. Restricting the right to present a
def ense by denying the adm ssion of evidence that would create
a side issue that would unduly distract the jury fromthe min

i ssues is of the utnpbst concern to trial courts. Evi dence
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that would essentially create a trial or nunber of trials
within a trial can sinply not be admtted. Accordingly,

Petitioner’s Mdtion [Doc. no. 1] is DENI ED.

SO ORDERED

ELLEN BREE BURNS
SENI OR UNI TED STATES DI STRI CT

JUDGE

Dat ed at New Haven, Connecticut this __ day of Septenber,

2003.
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